5. clients who are more demanding and who want:
• increased service, • lower fees, and • full accountability by lawyers for the fees they charge; 6. greater temptations for lawyers:
• to cut corners to try to meet client demands, or • even to "borrow" client trust funds. Such authors as Deborah Rhode have described the inadequacy of the legal profession's responses to external challenges concerning ethics, observing that it is "for the most part ... inadequately illuminated by moral theory and sociological research." 6 These extraordinary changes in the practice of law, and the challenges facing the legal profession, have prompted this research. 7 Has the concept of professional ethics changed for lawyers as the climate of practice has changed? Does the current Handbook speak to the ethical issues facing Ontario lawyers?
This paper is an early product of a major research initiative entitled Professionalism or Profit: The Changing Nature of Legal Ethics, which was designed and undertaken in an attempt to address these fundamental questions. There is both an empirical and a theoretical side to this collaborative project. Peter Mercer and Margaret Ann Wilkinson are developing the empirical side of the project and seek to identify and describe the reality of legal practice today. 8 Specifically, the empirical researchers want to address the following questions:
1 While the empirical study is being conducted, the theoretical side of the project has been developed under the guidance of the other two members of the research team, Barry Hoffmaster and Don Buckingham. 10 That inquiry has examined the conceptual and philosophical foundations of professionalism. The challenge for the entire research group, once the theoretical examination is completed and the empirical data have been collected, will be to determine whether in fact gulfs now exists between the norms of professionalism and the new realities of daily practice. The goals of the legal community and the individual aspirations of lawyers will be examined to determine whether conflicts exist. The evolving nature of the solicitor/client relationship and the legal profession's obligations to society will also be examined. If gulfs are found to exist between the expressed norms of professionalism and the actual practice of law, the inquiry will continue to pursue some further questions:
1. What may be expected to happen if the norms of professionalism and the practice of law continue to diverge? 11 Can the practice of law be regulated through other means? 12 Can lawyers simply abandon the traditional norms of professionalism? 2. How might the norms of professionalism and the current practice of law be reconciled? Could the structure of legal education, the structure and context of the Handbook, or the operation of law offices, for example, be changed to reach some kind of stable and morally defensible accommodation? In this way, the notion of professionalism in the practice of law will be examined to determine what it means, whether it is outdated, and whether there continues to be a basis for self-regulation. As this paper demonstrates, the empirical inquiry has gathered evidence which will assist the research team in exploring the following:
1. Whether a shift in the ethical standards of the legal profession is occurring, particularly weather the way in which lawyers perceive their responsibilities to society at large is changing; 2. Whether a shift in the attitudes of law firms from the norms of professionalism to the standard of "law as a business" is occurring; 3. Whether a shift in the attitude of individual lawyers from the ethos of "professionalism" to the standard of "law as a career/lifestyle" is occurring; 4. Whether the effectiveness of the current formal mechanisms for promulgating ethical standards in the profession is diminishing.
II. The Contribution of Empirical Research to the Problem of Professional Ethics:
To determine whether a discrepancy exists between the expressed norms of legal professionalism, such as the rules of professional conduct in the Handbook, and the day-to-day reality of legal practice, empirical data are needed about the behaviour and attitudes of lawyers with respect to ethical issues.
In designing this research, the example of previous Canadian research on the ethical decision making of family doctors was considered. 13 Based on this model, distribution of a questionnaire, developed after exploratory, in-person interviews with several lawyers, was anticipated. On closer consideration of the nature of the legal profession, however, it appeared that a questionnaire approach to legal ethics research would be problematic. 14 In the first place, all members of the Bar of Ontario are bound to follow the rules of professional conduct set by the Law Society of Upper Canada as the profession's governing body. Consequently, the ethical behaviour of lawyers is largely prescribed. Secondly, research has already demonstrated that there is considerable reluctance among subjects to report deviant behaviour 15 or to reveal information regarding sensitive issues. 16 The fact that the intended subjects in this study were lawyers particularly compounded that problem. Lawyers are reminded daily of the consequences that ensue when rules are violated. Thus, if lawyers were in fact violating ethical guidelines or were aware of such violations, it was very unlikely that they would report such behaviour. To introduce the topic of ethics or of the Professional Conduct Handbook could be expected either, at worst, to inhibit exploration of the issues at all, or, at the very least, to bias the data. 17 It was critical to the success of this research initiative to adopt an approach that avoided these related problems. Therefore it was decided that the research would not raise the topic of ethics with subjects directly but rather would focus on the practitioner's behaviour, feelings and attitudes in the context of difficult decisions in practice.
The goals of the methodology for the empirical study were that it:
• be manageable;
• avoid pre-judging the outcome of analysis;
• serve the needs of the theoretical team; and • engage the participation of the practising bar. In light of these goals, a pretest was administered to test a methodology that could be used with a larger sample of Ontario practitioners. Structured, face-to-face, indepth interviews gather information from the subjects. It was felt that the wealth of information which would be available in the language of the subjects themselves using this primarily qualitative approach to data gathering would serve the exploratory nature of the research and the developing needs of the researchers as the theoretical branch of the inquiry unfolded.
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III. Verification of the Methodological Choices through the Pretest
Several different approaches to examining ethical issues empirically have been used in the past. 19 Specifically, in exploring decision making, two ways of eliciting the subjects' views and experiences of decisions appeared possible in this context. The first approach, "the vignette", entails presenting a common hypothetical scenario to all interviewees. An example of this approach is a study done by Donn B. Parker, Susan Swope, and Bruce N. Baker in which researchers were looking for a consensus on ethical issues among practitioners in the computer field.
20
Twenty-seven individuals known for their interest in ethics in the computer field participated in 20 minute discussions of scenarios or vignettes involving the computer field. Each participant voted before and after the discussion on whether actions of each actor in the vignettes were unethical, not unethical or did not raise an ethics issue. In the context of another professional group, the medical ethics studies referred to earlier were also based on vignettes. 21 The vignette approach was also used to elicit women's responses to a situation of wife assault. 22 The advantages of using vignettes are: that all participants discuss a common situation or set of situations; that the researcher has more control over the content of the interview; that data analysis can be simpler and more efficient; and that the respondents have more comfort and freedom in responding and do not have to take the risks inherent in presenting their own experiences.
23 Impersonal and objective vignettes may encourage more potential subjects to participate. A significant disadvantage of this method is that, at best, it provides an indication of what the subject might do in the posed situation rather than a report of how the practitioner actually behaves in similar circumstances. At worst, the method yields evidence about how the subjects feel others should conduct themselves and provides no evidence about the attitudes of the subjects themselves. 24 Another way of gathering empirical evidence about ethical decision-making is the "anecdote" approach. 25 Subjects are asked to relate actual examples of decisionmaking in their lives. This can also be referred to as the "critical incident" approach. The subject is prompted to give a complete account of the processes of informationseeking and decision-making in which he or she actually did engage on a particular occasion. The choice of which decision or incident to describe rests with the subject.
The advantage of the critical incident technique is that the participants are more likely to convey actual experiences from their daily practices. The disadvantage to this technique is that analysis and comparison among subjects is more difficult because every practitioner's experience is unique. Another anticipated drawback, for this project in particular, was that it might appear to the lawyer participants that they would have to compromise their ethical obligations under the Rules. There was concern about potential violations of Rule 4.7, which reads:
The lawyer should avoid any indiscreet conversations, even with the lawyer's spouse or family, about a client's affairs and should shun any gossip about such things even though the client is not named or otherwise identified. Likewise, the lawyer should not repeat any gossip or information about the client's business or affairs that is overheard or recounted to the lawyer. Apart altogether from the ethical consideration or questions of good taste, indiscreet shop-talk between lawyers, if overheard by third parties able to identify the matter being discussed, could result in prejudice to the 146 Mercer client. Moreover, the respect of the listener for lawyers and the legal profession will probably be lessened.
This worry required the researchers to be clear and comprehensive in making arrangements for confidentiality. Three steps were taken to enable subjects to adhere to their obligations: 1) Subjects were invited to omit all confidential references as they spoke; 2) All references to particulars were deleted by the transcribers (these deletions included both client and individual references; for example, if the subject referred to a specific case which could enable anyone to trace which firms litigated the case, all reference to the case was removed; 3) All the transcribers signed confidentiality agreements; and 4) All transcripts were sent to the subjects for final review before being included in the research database. It was significant for many participants that the project had the support of the Law Society of Upper Canada.
26
To explore the advantages and disadvantages of these two approaches, the pretest incorporated a comparison between the two. 27 For the vignette component of the pretest, a set of 36 vignettes was prepared and tested in a series of panel discussions conducted in conjunction with workshops developed as part of the research programme (held March 1993). From this experience, a vignette was suggested by a conference participant that ultimately led to development of the pretest vignette. Thus, the vignette used in the pretest for this research was developed in consultation with practitioners and was refined through discussions with several other Ontario practitioners who were not otherwise involved in the study. The following is the vignette that was used in the pretest:
You are sharing space with a sole practitioner who practices in the area of real estate. Your colleague has instituted a charging schedule for house deals which is deliberately slightly below the prices charged in the local market. Your colleague discovers that with the costs of disbursements (including fees for disbursements), compensation for the clerks' time (whether billed directly or absorbed as overhead), compensation for your colleague's own time on the files, and adequate secretarial support for both your colleague and his clerks, the pricing schedule is unworkable. The pricing schedule has attracted a large number of clients. Your colleague has come to you seeking your advice on the best way out of this dilemma. What advice do you give your colleague?
The pretest was conducted in the summer of 1993 with practitioners from firms of different sizes in one city in Ontario and two nearby towns. Twenty lawyers were contacted. The pretest interviews were conducted by the two researchers on the empirical side of the project, each doing half. Each interviewer used the vignette The Practice of Ethical Precepts for half of the interviews and explored an anecdote of the subject's own choosing for the other half. It was anticipated that interviews would last 45 minutes. Each interview was followed by a short set of objective questions about the subject. 28 All interviews were tape-recorded for later transcription. From the sample, 18 transcripts were ultimately made available for analysis.
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IV. Finalizing the Methodology
Based on the experience of the pretest and analysis of the transcripts of the interviews, the researchers, in consultation with their colleagues on the theoretical side, rejected the vignette approach and decided to adopt an anecdotal approach for the main study. With the vignette all the interviews were shorter, and the interview experience was more difficult.. The quantitative evidence gathered at the end of the interviews showed that most of the interviewees responding to the vignette did not currently practice in the area of law dealt with in the vignette, and many of them had never had any exposure to real estate practice. 30 Finally, the qualitative comments of the subjects indicated that the vignette was probably not capturing the data which the study was seeking. The following quotation from one of the interviewees demonstrates this: The data gathered in the anecdote interviews, in the opinion of both the empirical and the theoretical researchers, was far richer. A broad range of topics were raised by the practitioners. Among them were the relationships between a firm and individual lawyers practising within its structure (in two cases), relationships with lawyers outside a firm (in two cases), relationships with clients, and the conduct of litigation, all matters which the researchers felt it was important to investigate.
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V. Developing the Sampling Frame for the Main Study
Having decided which method of data gathering to use, the next step was to design a process for selecting subjects. Among the factors the researchers thought could influence the perceptions and actions of lawyers in problem solving were 148 Mercer 28. See, "Demographic Questions" section of Appendix B.
29.
A response rate of 90%, which encouraged the researchers to be optimistic about practitioners' involvement in the full study. This optimism was borne out in the study, as noted below. 30. This may indicate a more distinct separation into speciality areas than was the case for the practitioners of family medicine surveyed earlier. See, supra note 13. 31. In making this choice, the researchers are aware that they will be unable to make certain claims to automatic generalizability of their results. In particular, the range of problem areas and number of cases within each area represented by the interviews may not reflect accurately the proportions of those problems encountered by practitioners in Ontario. However, the researchers plan to compare their results with other external evidence in an attempt to assess the representativeness of the findings in this regard.
two external to the lawyers themselves: the size of the firm and the geographic location of the lawyer's practice. These independent variables were incorporated into the research design to allow data about their possible import to be gathered. A sampling method was designed to provide as geographically representative a picture of practitioners throughout the province as possible, given the fiscal constraints of the project. A list of Ontario urban areas (an area which has a population concentration of at least 1 000 and a population density of at least 400 per sq. km) was compiled.
32 This list created the initial database. These urban centres were then classified into four groups based on population:
• Metropolitan centre:
• Large urban centres: 100 000 -499 999 + • Medium urban centres:
10 000 -99 999 • Small urban centres:
1 000 -9 999 Urban centres that were a long distance from the research team's geographic location (more than 400 km) were deleted because of financial constraints. The remaining urban centres were then classified into six geographical regions to ensure that the interviews were not concentrated in only one area. Next the pretest locations were deleted from the file for methodological reasons. Finally, because practitioners from urban centres bordering on the metropolitan centre would probably be similar to those in the metropolitan centre in aspects such as attitude and style of practice, these centres were deleted. Each urban centre remaining in the database file was classified in terms of both geography and population factors.
The research team decided to conduct the interviews in one metropolitan region, one large urban centre, and two medium urban centres. No small urban centres were included because in the pretest the researchers found that lawyers in small towns were quite concerned that they might be identified with their interview despite the extensive precautions taken to ensure confidentiality. This concern was greater in the anecdote approach, the approach adopted for the major study. It was felt that the design of the main study should recognize and respect this concern, particularly given that, from the pretest, there appeared to be no reason to expect that small town practitioners varied from medium-sized centre, small-firm practitioners on ethical questions.
The final determination of sites was done by selecting a "large" city from one region, a "larger medium" city from another, and a "smaller medium" city from a third area. Thus the study was conducted in a total of four sites, as indicated in Diagram 1. 
32.
Size of the Firm
The size of firm was thought to be an important variable to investigate because of the anticipated effect of different organizational contexts on lawyers' individual experiences and attitudes. 33 To operationalize this variable, all of the firms in the four urban interview locations were grouped by size:
• Small: sole practitioner • Medium: 2 -8 practitioners 34 in the firm • Large:
9 -30 practitioners in the firm 35 • Mega: 30+ practitioners in the firm 36 Ensuring that the sample contained adequate representation and distribution of both geography and firm size was a challenge. The number of practitioners in each firmsize category was calculated as a percentage of the total number of practitioners in all four regions. The mega category accounted for 43% of the practitioners in the geographic areas being covered by the study sample. Thus, 43% of the total 150 interviews planned with practitioners in private practice involved lawyers who practice in mega firms (60 interviews; see the values in the row beside the "mega" category in Diagram 1).
On the other hand, if the number of interviews from the smallest geographic region were determined purely as a percentage of the firms in the region, there would be very few interviews in this category. However, across the province there are a large number of practitioners in small geographic regions. The viewpoints of practitioners from small geographic regions consequently needed to be adequately represented in this study. To ensure such representation, interviews of practitioners in small and medium firms were evenly distributed across the urban centres rather than being concentrated in the larger centres (see the distribution beside the "medium" category in Diagram 1). There was one exception. Because there were very few firms in the smallest centre, eight interviews would have been too dense. Therefore, the number of interviews in that centre was reduced to six sole practitioners (this resulting distribution appears in the row beside "sole practitioners" in Diagram 1). A similar process was used to determine the distribution of interviews in large firms among the larger medium city, large city and metropolitan centre categories of subjects (see the values of the large firm size from Diagram 1).
The final variable in the sampling frame was a contrast between lawyers in private practice and those engaged as in-house (also known as corporate) counsel. It has been argued that corporate counsel form a unique population in the profession, whose perspectives might differ on the issues being investigated. 37 Moreover, corporate counsel constitute a substantial and increasing percentage of our profession. Therefore, it is important to establish whether their views do indeed differ significantly from the views of lawyers in private practice. To develop a sample of in-house counsel, the researchers obtained the co-operation of the Canadian Bar Association -Ontario, which has a Corporate Counsel section with a membership of just over 400. Based on an analysis of telephone areas codes for these practitioners, the researchers discovered that the overwhelming majority, 88%, were located in the metropolitan centre area, so this sub-sample was drawn from that region. Once the number of interviews that would be conducted in each category was determined, practitioners were randomly selected from all the lawyers practising in the four geographic regions. The size of the pool of practitioners varied in each category. For example, there were more than 1000 sole practitioners in the metropolitan centre, and fewer than 20 sole practitioners in the smaller urban centre. Within each category of practitioners for each centre, the interval technique was employed to select potential participants.
Final Design
A "back-up" list of potential participants was created for each urban centre and size of firm, also using the interval technique. This list was created to ensure random selection in the event that some of the originally selected potential participants declined to participate.
Potential interviewees were sent an introductory letter from the investigators (see Appendix A). This letter provided a skeletal outline of the research and indicated that the researchers would be calling to schedule an interview. Members of the research team subsequently called the lawyers, hoping to schedule interviews. If the lawyer was not interested in participating, the first person on the back-up list was substituted and contacted by mail. This procedure was followed until the target number of interviews was scheduled for each cell in the sampling frame.
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VI. The Interviews
In the pretest the two principal researchers conducted the interviews, but in the main study, a team of three law students conducted the interviews.
38 Each interviewer received training before the research began. The interviewers were briefed about interviewing skills generally and given specific information pertaining to the project. 39 The basis for the briefing was a twenty-page "Interviewer's Manual," prepared by student assistant Terra Strong, which contained information on interviewing skills. 40 The interviewers critically reviewed the pretest interviews, and each interviewer conducted a mock interview with a volunteer lawyer. These interviews were then critically reviewed by the researchers. This extensive training and support was intended to reduce the possible impact of interviewer bias in the study. The interviews were conducted at the subject lawyers' offices. Although estimated by the researchers to require thirty minutes or less, the interviews varied in length from 20 minutes to an hour. Following the structure established in training and reinforced in the package taken to all interviews [see Appendix B], the interviews began with the same basic structure:
1. The critical incident question was introduced approximately as follows: "I would like you to reflect on your recent practice and describe an incident where you had to make a particularly difficult decision. What decision did you make? How did you come to that decision?" If the subject needed clarification, the interviewer would elaborate with a comment such as:
"We are interested in a difficult decision that you had to make, which you feel is unique to the legal profession." OR "We are interested in exploring the difficult decisions you have recently faced within the realm of your practice."
38.
One reason for the change involved an aspect of the researchers' own obligations as members of the Law Society of Upper Canada, which occurred to the team in the process of refining the methodology after the experience of the pretest. The empirical researchers, who are both members of the Bar of Ontario, would probably themselves be under a duty to report any breaches of ethics which they heard during the interviews, pursuant to Rule 13.1. On the other hand, law students are not members of the Law Society of Upper Canada and therefore would not be subject to that duty to report. As arranged in the final study, the content of the interviews was not seen by the researchers until after the consent of the participants to use the interviews had been received and filed and all identifying information had been removed from the transcripts. Therefore the subjects could be assured of complete anonymity by the time the content of their conversation was reviewed by other members of the Bar. The researchers were also free to concentrate on the content of the transcripts entirely from a research point of view. The researchers are very much indebted to the fine work of Terra Strong, Melissa MacKewn, and Monica Song. 2. The subject would then raise a topic. If the example was relevant, the interviewer would turn on the tape recorder and ask the subject to describe the incident fully. The subject's description would be followed by the interviewer's probes and prompts until the incident had been thoroughly examined. If the first example raised was not relevant, the interviewer would probe for relevant examples as follows: "Can you think of other examples?" OR "Your example of [EXAMPLE] is an interesting decision-making situation, however we are more interested in looking at your decision-making process as it relates specifically to the legal profession. Can you think of another example that is more closely related to your legal work?" The preparation and training of the interviewers prepared them particularly to note responses which could involve ethical issues and to prompt for development of these responses.
VII. The Data Gathered through the Study
All the interviews for the study were conducted in the summer of 1994. 
This coding is an iterative process. 48 We are coding for both manifest (direct visible content) and latent content (overall meaning). Coding for the latter does involve a certain element of bias-however, we have minimized it by having one consistent coder throughout and verifying that coding through the three remaining researchers over about 1/6th of the transcripts (30 of 180) on our first iteration of coding. Another way of enhancing the reliability of this approach is to consciously compare the manifest and latent content, which is part of our planned analytic strategy. 49 The index has been developed from the content of the transcripts and from issues raised by the research team. These issues include ones posed at the inception of 42. Students involved in this process include Terra Strong, Larry Yelen, Calvin Ho, and Alan Tonner. 43. The percentage of transcripts edited by the subjects was 40%. Of these roughly 10% were changes to the material itself, such as further deletions over confidentiality concerns, with the remaining 90% being changes purely of a grammatical nature. 44. For help in analyzing the transcripts the research team decided to employ AskSam for Windows database software. This database program allows for search and retrieval of transcripts based on freeform text of pre-defined fields. As inductive coding of the transcripts will be undertaken for the main study, the use of the search capabilities within pre-defined fields will be extremely useful. 45. Based on the number of interviews actually completed, as indicated in Diagram 2, and including two interviews which were unable to be transcribed due to technical difficulties. Percentages are liable to slight variation as transcript approvals are still arriving as this article goes to press. 46. Toronto and the large centre were transcribed last and are therefore the jurisdictions where late arriving transcript consents are expected to increase the percentages slightly. 47. At this point the project is being ably assisted by law student Lloyd R. 
This research project, with the co-operation of practitioners of the Ontario Bar, has created a unique and exciting database that contains lawyers' actual descriptions of dilemmas they have faced in practice and their analyses and responses to those dilemmas. It will provide important evidence against which to test hypotheses derived from a theoretical inquiry into the nature of legal ethics. The outcomes will help those trying to develop solutions for today's challenged and challenging legal profession. This past summer a number of practitioners participated in the pre-test portion of the study. We are now ready to begin the main study. We hope you will help us by allowing our research assistant to interview you. The interview will take approximately one half hour of your time. Our assistant would be happy to attend at your office for this meeting. Your participation is strictly voluntary, and of course your responses will remain completely confidential.
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One of our assistants will contact you soon to give you further information and answer any questions you may have. Thank you for your anticipated co-operation and participation. I would like you to reflect on your recent practice & describe an incident where you had to make a particularly difficult decision. In a moment I will ask you to describe this incident, the decision you made, & how you came to that decision. CLARIFICATION: Practitioners to date have described an array of decisionmaking scenarios. For eg, some practitioners have described a particularly difficult decision that had to make on a file, others have described a problem faced by their firm, or a problematic situation vis à vis other practitioners. We are interested in any decision making incidents which reflect the problematic issues of practice today.
Purpose
The reality of practice today is that lawyers are constantly faced with difficult decisions.We are hoping to gain insight into lawyers' decision-making processes.
Benefit
This research is of value to practitioners and the populace at large. Your cooperation in this study will contribute to knowledge in the area of decision-making. This project also speaks to the broader community of law students and the public, about the realities of practice.
CBA & LSUC Assistance
This project is receiving full co-operation and the assistance of both the Canadian Bar Association and the Law Society of Upper Canada. Both Associations want their procedures and policies to meet the needs of practitioners. Your participation, and volunteering of candid information will provide the Associations with evidence of the realities of practice today. Your contribution has the potential to shape future policies and procedures of these Associations. However, neither body will see any of the specific data, only the aggregate data and reports which result from the data collection.
Taping of the Interview
The interview will be taped for the purpose of data analysis. We are interested in recording your exact responses. To take notes may result in error and biases on my part. We want the results of this research to be useful, and therefore it is important that the data is as bias free as possible.
Confidential
Having said all of the above, about the importance of the research and its far reaching implications, I now want to ensure you that your identity, and the identity of the firm you work for will remain completely confidential. Furthermore, the cities that we are interviewing in will also not be disclosed. Neither you nor your firm will be personally identified in any publication or presentation resulting from this research.
To preserve confidentiality every interview will be assigned a code number which represents but does not personally identify, the interview. Transcripts of the tape recorded interviews will be edited by the investigators to remove references to information which might identify locations or individuals. All tapes will be destroyed at the end of the project.
Ability to Withdraw
Once the interview has been transcribed the transcript will be returned to you so that you can make corrections and/or add clarification where necessary. A consent form releasing the transcript for data analysis purposes will be sent to you at that time. The contents of this interview will only be used if you returned the consigned consent form. All research materials will be kept confidential by the researchers and their assistants, and will be stored in appropriate facilities at the University of Western Ontario. Again, your participation is purely voluntary and you are free to withdraw your participation at any time.
Repeat critical incident 
